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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
KELLY LEON BAKER,
Defendant-Appellant.

NO. 43030
Ada County Case No.
CR-2013-5626

RESPONDENT'S BRIEF

Issue
Has Baker failed to establish that the district court abused its discretion by
imposing a unified sentence of 10 years, with three years fixed, upon his guilty plea to
felony DUI?

Baker Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Baker pled guilty to felony DUI (prior felony DUI conviction within 15 years) and
the district court imposed a unified sentence of 10 years, with three years fixed. (R.,
pp.67-70, 72-75.) Approximately 17 months later, in accordance with Baker’s postconviction case, the district court entered an amended judgment of conviction in the
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instant case to allow Baker to appeal the judgment of conviction. (R., p.72.) Baker filed
a notice of appeal timely from the amended judgment of conviction. (R., pp.76-80.)
Baker asserts his sentence is excessive in light of his alcohol abuse, willingness
to participate in treatment, and mental health issues. (Appellant’s brief, pp.3-7.) The
record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for felony DUI (prior felony DUI conviction within
15 years) is 10 years. I.C. §§ 18-8005(6), -8005(9). The district court imposed a unified
sentence of 10 years, with three years fixed, which falls well within the statutory
guidelines. (R., pp.67-70, 72-75.) At sentencing, the state addressed Baker’s ongoing
criminal offending and willingness to place the community at risk by driving while
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intoxicated, his history of poor performance on community supervision, his high risk to
reoffend, and his failure to rehabilitate or be deterred despite numerous prior legal
sanctions and treatment opportunities. (9/10/13 Tr., p.21, L.13 – p.24, L.11 (Appendix
A).) The district court subsequently articulated the correct legal standards applicable to
its decision and also set forth its reasons for imposing Baker’s sentence. (9/10/13 Tr.,
p.27, L.21 – p.29, L.7 (Appendix B).)

The state submits that Baker has failed to

establish an abuse of discretion, for reasons more fully set forth in the attached excerpts
of the sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Baker’s conviction and
sentence.
DATED this 13th day of October, 2015.

_/s/_____________________________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 13th day of October, 2015, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

_/s/_____________________________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

Stat e of Idaho v . Kelly Baker 9 / 10 / 2013
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l court should not pronounce jud!,'lllent at this time?
2
MR. LOSCI-Il: No, Your Honor.
3
THE COURT: Have both parties had a full
4 opportunity now and sufficient time to examine the

l BOISE, IDAHO
2 September 10, 2013, 10: 18 a.m.
3
4

THE COURT: Let's take up, then, State of

5 Tclaho versus Kelly Baker, CRFE-13-05626. This is

5 prcscntence report?
6
MR. LOSCI-Il: Yes.
7
MR. HARMER: Yes.

6 the time set for sentencing.
7
Mr. Haker, if you would come forward
8
9
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and have a seat. The record will show the
defendant is present in custody, accompanied by
his attorney Mr. Loschi. The state is represented
by Mr. Harmer.
In this case on July 30, 2013,
Mr. Haker pied guilty as charged to felony DUI.
In exchange for his plea of guilty, the state
agreed to limit their sentence recommendation to a
ten-year prison term with three years fixed. All
other terms of the sentence, for example driver's
license suspension, fine, and so forth, would be
open to argument.
The defense is free to argue for less
than that which is being recommended hy the state.
Is that an accurate representation of the plea
agreement?
MR. LOSCI-Il: Yes, Your Honor.
THE COURT: ls there any legal cause why the
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1 He finished his -- did the last two years it looks
2 like on parole between '06 and '08, and finished

THE COURT: And how many days has the

2 defendant served in custody on this case?
3
MR. LOSCHI: Judge, he has been in since
4 April 27.
5
THE COURT: Okay, we'll calculate credit for
6 time served.

7
8
9
10

THE COURT: Mr. Baker, have you read the
prcscntcncc report?
THE DEFENDANT: Yes, Your Honor.
THE COURT: Does either party contend there
are any deficiencies or errors in the presentence
report?
MR. LOSCI-Il: No, Your Honor.
MR. HARMER: No, Your Honor.
THE COURT: Does either party object to
anything included in the presentence report?
MR. HARMER: No, Your Honor.
MR. LOSCI-Il: No, Your Honor.
THE COURT: Does either prufy contend there
should be any additional investigation or any
additional evaluation of the defendant prior lo
sentencing?
MR. LOSCI-Il: No, Your Honor.
MR. HARMER: No, Your Honor.

3
4
5
6

7
8
9
10
11
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14
15

And no evidence today, just argument?
MR. HAIUvlER: Correct.
THE COURT: No restitution?
MR. HAIUvlER: Corre;:cl.
THE COURT: I'll hear the state's
recommendation. Go ahead, Mr. Harmer.
MR. HARMER: In this case, the defendant is
found unconscious in a car on the side of the
road. Citizens couldn't wake him and ended up
calling paramt:dics.
His record includes a long, long
history or alcohol charges going all the way back
to 199 l : two underage consumptions, a minor in
possession of alcohol. It looks like seven of
them. DUis in 192, '97, '01, and 2012 and now.
Paraphernalia in '98, a fduny DUI in
'0 I. Initially he went on a rider, had a
probation violation, was reinstated; had another
probation violation. His sentence was imposed.

16
17
18
19
20
21
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parole in '08.
Other than that, he has got a number of
different charges: domestic ballt:ry, two
contempts, VNCO, R&O, and disturbing the peace in
2012, but had two PVs. He has had a number of
occasions where he has gone through prior
probation and rehab, aside from the felony from
about ten years ago.
And then this year he did the New Start
Program, which is a 28-day program. He has been
through Victory in Christ, according to
Pa~tor T, several times. He has done a rider.
The PSI on page 14 indicates a past
daily use while on misdemeanor probation until
arrest.
He has gone through nntnbuse treatment,
counseling, and mental health care. His AXIS-I
diagnosis shows alcohol dependence. Everyone
seems to agree on that. And then initially they
say an anxiety disorder is not ruled out, and also
PTSD or acute stress disorder not ruled out; then
the mental health letter says no, there's nothing
there at all. The psyche eval says m~jor
1 (Pages 19 to 2 2 )
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depressive disorder.
So it looks like they're not quite
agreeing on that, but everybody agrees that
there's some issues there, and certainly alcohol
and either anxiety or depression are involved.
His TCU score of nine out of nine, seems like it
is accurate. He has a high LSI score. This is
his sixth lifetime DUI.
THE COlffiT: Sixth or fifth?
MR. HARMER: J think sixth, because we had
'92, '97. Oh, the '01 was a felony. You're
right, fifth.
'0 I and then 2012. The one in 2012 was
not a felony. I looked over the case file on
that, and it seemed like there wasn't strong
evidence on the DUI portion because it was
reportedly related to a domestic incident.
Jt looks like he was about six months
sober, at least charge-wise, between his last
incident and this one. And so the PSI
recommends •• I don~ quite understand what
they're saying. They recommend that a year long
treahnent focused CAP program. Jfthey're saying
CAP and aftercare, that makes sense. If they're
saying a year-long CAP program, that doesn't make

1 sense. Or they indicate if it's a prison
2 senle111.:e, they reconunend TC prior to release.
3
We're rcconunending a three plus seven
4 for ten. I think for the past 22 years, it
5 doosn't look like he has gone four years without
6 alcohol crimes except when he has served a prison
7 term. And so that's really going to be the only
8 way to diy him out.
9
And, additionally, we're asking for a
10 five-year absolute driver suspension upon his
11 release.
12
THE COURT: Thank you, counsel.
13
Mr. Loschi, I'll hear the defense
14 reconunendation.
15
MR. I .OSCHI: Judge, Kelly has clearly,
16 clearly, clearly struggled with a pretty severe
17 alcohol problem ever since his teen years and
18 drinking since n very early age. A fother who was
19 a drinker and I think kind of maybe instilled that
20 into him early, and has really, really, really
21 struggled to get past that.
22
What he comes across I think in the
23 PSI, the people who know him, his family members,
24 Pastor T commented on. I do think in the moment
25 he is genuinely i.incere about treatment and about

Page 25
l
2
3
4
5
6
7
8

g
10

11
12
13
14

15
16
17
18
19
20
21
22
23
24
25

Page 26

working and has just been bedeviled by being able
to put it together permanently and to end
sobriety.
He did finish out his parole in the
conununity and tells me for quite a while there he
was sober, got himself married, got a good job.
He was working for six and a half years at
Automotive Power during all this time. And then
things went south in his marriage, and he
relapsed, went out and sought out the New Start
Program. He was living at the Rising Sun right
around the time that he was also in the New Start
Program before gelling this DUI.
So he's -- I don't consider him
treatment savvy in the sense that he is just
gaming the system. I think he goes in there
really intentionally, intending to do the programs
and work them as best he can, but he just gets
down and ends up drinking.
He is on rim-rod in the jail. I do
believe he has got mental health issues, whether
it's major depression or a mood disorder, those
sorts of things. J'm not exactly sure, but J do
think there's a tie between his mental health
issues and his drinking. I think he gets

1 depressed about certain things and goes back to
2
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the safety for him drinking.
He did do a rider on that prior DUI
back in 'OJ, so we're talking about the old rider,
with the traditional only that was the only one
that existed. We didn't have the options that we
have here today.
He is 38 years old, and I just think
any sentence that the court gives out today
should -- I would like the court to be heavy on
treatment orientation. To lock him up with the
ten years fixed, he gets out, he is 48 years old.
He still clearly obviously has the same issues
that he has now.
I'm going to ask the court to consider
a period of retained jurisdiction. He may very
well get the therapeutic conununity rider, if he
does a rider, given his history and his prior time
in prison.
lfthe court thinks that it's time for
a prison sentence on Kelly, I'm going to ask the
court to consider a one-year fixed, because he has
got roughly the five months of credit, a one-year
fixed with a recommendation of therapeutic
community. Hopefully we get him out there and get
2 (Pages 23 to 26 )
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1 indeterminate.
2
Thave considered your mental health as

1 him into a program right off the bat rather than
2
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having time where he is just sitting idle, because
I know they want the program to sort of segway
into or finish up around the time that the person
would be parole eligible.
He really is, he is a mild mannered
guy. lie is a really, really nice guy, and he
knows exactly where he is and why he is here. And
he is very sincere about the desire to get
treatment. He has been dealing with this for
25 years probably but has really struggled. But I
think he is going to continue to do the work, and
the battle is not over for him and he is going to
try and fight as hard as he can.
THE COURT: Thank you, Mr. Losehi.
Finally, Mr. Baker, would you like to
make a statement or present any information before
sentencing?
THE DEFENDANT: Not at this time,
Your Honor.
THE COURT: All right Mr. Baker, on your
plea of guilty, 1 hereby find you guilty, and I'm
going to enter a judgment of conviction. I hereby
sentence you to a ten-year prison tenn with the
first three years fixed followed by seven years

3 set forth in the documentation that we received
4
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yesterday. 1 think this is a·· the court's
primary concern here is safety of the public with
this many DUis. I guess it's one thing to suffer
from alcoholism and to really struggle with that,
despite repeated tries to get a handle on it.
You've given a lot of effort to it, but
you haven~ been successful thus far. But it's
quite another matter to drive after you've become
intoxicated. That's such a public safety issue.
You do have credit, as your attorney
indicated, for about five months. It's exactly
137 days that you have served.
I am going to order that you suspend ·•
that your driver's license is suspended for an
absolute period of five years after you're
released from prison. And I will affinnatively
recommend therapeutic community prior to release.
You do have the right to appeal. Tf
you can't afford an attorney, one will be
appointed to represent you at public expense. Any
appeal has to he filed within 42 days of today's
date. rll order the presentence reports returned

1---------------------+-------- - - - -- - - ---
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1
2
3
4

l and sealed.
2
And, Mr. Baker, I'll remand you now to
3 the custody of the Ada County Sheriff for delivery

4 to the proper agent of the state Board of

5
6
7

5 Correction in execution of the judgment.
6

Good luck this time around, Mr. Baker.

7 I hope you're able to get a handle on it.
8
THE DEFENDANT: Thank you, Your Honor.
9
THE COURT: Thank you.
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(Proceedings concluded 10:28 a.m.)

11

12
13

--oOo--

REP O RTE R' S CERT IF I CA TE

I, Dianne E. Cromwell, Official Court
Reporter, County of Ada, State ofldaho, hereby
certify:
That I am the reporter who took the
proceedings had in the above-entitled action in
machine shorthand and thereafter the same was
reduced into typewriting under my direct
supervision; and
That the foregoing transcript contains a
full, true, and accurate record of the proceedings
had in the above and foregoing cause, which was
heard at Boise, Idaho.
IN WITNESS WHEREOF, I have hereunto set
my hand May 12, 2015.
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Dianne E. Cromwell, Official Court Reporter
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